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Calum Carmichael

Women's Offences and Biblical Law
The Books of Genesis through 2 Kings contain bodies of laws lodged at different points in a
body of literature which recounts legends about the origins and history of the people of Israel.
There is a very interesting reason for this intertwining of law and legend. The fictional
lawgiver and prophet Moses formulated his laws after reflecting on the past, present, and
future problems of his people. Moses was aware of these problems because he "knew" the
history of his people that is recounted in the Books of Genesis through to the end of the Book
of Kings, including events that occurred long after he died. The Pentateuch, the first five
books of the Bible, is a document about origins. It incorporates bodies of law because their
contents are to be thought of as going back to the beginnings of the nation Israel.
When constructing his rules from the history, Moses mainly focused on male behaviour.1)
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He did not, however, neglect female conduct. For example, he formulated rules based on
almost every instance of wrongdoing by women in the Book of Genesis.2) He addressed the
rules to males so that they do not engage in equivalent or related wrongdoing. Here are some
illustrations.3)
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Lot's daughters' sexual intercourse with their father prompted a rule prohibiting a son from
having intercourse with his mother (Gen. 19.30-38; Lev. 18.7). Sarah's frivolous response
when she hears that, resuming menstruation, she will have sexual pleasure inspired the
formulation of a rule prohibiting a man from sexual intercourse during a woman's menstrual
cycle (Gen. 18.9-15; Lev. 18.19). Sarah's letting a foreign king think that she is unmarried
when she is in fact still Abraham's wife prompted a prohibition against adultery (Genesis 20;
Deut. 22.22). The incident also inspired the formulation of a rule, unique in world legal
literature, prohibiting the renovation of a marriage (Deut. 24:1-4).4)
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Rebekah's exploiting Isaac's blindness in order to have him give Jacob the primary blessing
led to the construction of the rule against putting a stumbling block before the blind (Genesis
27; Lev. 19.14). Her theft of her father's household gods contributed to the formulation of the
rule against stealing (Gen. 31.34, 35; Lev. 19.11). The rivalry between the two sisters Rachel
and Leah when they are both wives of Jacob produced a rule prohibiting a man from marrying
two sisters while each is alive (Gen. 30.1-24; Lev. 18.18). Tamar's unions with the sons of
Judah and then with Judah himself prompted a rule probihiting a man from marrying a
woman and her mother (Genesis 38; Lev. 20.14). Tamar's act of prostitution in order to
acquire a child inspired a rule probihiting a man's involvement with a prostitute (Genesis 38;
Deut. 22.11). Because Tamar is described as a cult prostitute, the Levitical lawgiver
prohibited an Israelite male from giving his seed to the Canaaite god Molech in whose service
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cult prostitutes performed, and to whom their children were sacrificed (Genesis 38; Lev. 20.25). Tamar's act is on behalf of her dead husband. The lawgiver prohibited an Israelite from
consulting familiar spirits and mediums, that is, those who are expert at communicating with
the dead (Genesis 38; Lev. 19.31, 20.6; 1 Sam. 28.3, 9; Isa. 8.19; 19.3; 29.4; 2 Kgs 21.6;
23.24; 1 Chron. 10.13).5) Potiphar's wife's attempted seduction of the bondman Joseph
procuded a rule about a man's seduction of a bondwoman for whom a marriage has been
arranged (Genesis 39; Lev. 19.20-22).
We may be dealing with a feature found in the Book of Proverbs: the sages warn young men
about how the enticements of women will deflect them from the business of preparing
themselves for public life.6) Bad behaviour by women serves to instruct men to avoid pitfalls
in their own conduct. There are substantial links between biblical legal material and wisdom
instruction and the laws may share this concern about male-female relations. Nor should we
minimize the concern. However one- sided and narrow the attitude, there is the recognition
that the relation between the sexes constitutes the most vital aspect of social life. Scholarly
legal literature has recently looked for the first time at Romaniya, the laws of the Gypsies.7)
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The Gypsies or Roma consider the human body, not abstract rules of law, to be the source of
their laws. Their ideas about sexuality, procreation, and marriage are fundamental notions
around which they organize their legal system.8) There is an appearance of male dominance,
but in actuality the power of women to curse and to pollute, in particular, Gypsy men, turns
out to be a decisive factor in the working of the system.9) The women are the guardians of the
law and communicate to their offspring from early infancy the taboos associated with the
human body.10)
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The focus on negative and not on positive aspects of women's conduct in biblical literature
reflects a universal phenomenon, one that is especially noticeable in early law codes and in
the development of language.11) The remarkable receive attention and the unremarkable go
unnoticed. Only once in the Book of Genesis do we learn that a mother loves her child and
that example only comes up because the information is necessary to set the scene for some
dramatic developments. Rebekah loves Jacob and Isaac loves Esau (Gen. 25.28), comments
that introduce the story of how Rebekah will act against her husband in setting up Jacob to
have the favoured position in the family. The history and legends that are recounted constitute
a Zerrspiegel, 'a twisting mirror' of reality. The large becomes small and the small becomes
large.
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Many errors flow from a failure to appreciate this topsy-turvy depiction of reality.
Progressively minded scholars have thought that the famous formula, 'life for life, eye for eye,
tooth for tooth, hand for hand, and foot for foot', existed to curb the limitless vengeance to
which ancient biblical society supposedly resorted at some stage in history. The authorities
introduced the formula, so the claim is, in order to have judges declare that there should be
just deserts for an offence, an eye for an eye, but no more. The sources give no hint of such a
view. The alleged uncontrolled violence those modern scholars attribute to ancient societies
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comes from their assumption that unending vengeance is the norm.12) It is a false
assumption. There is the failure to appreciate that the reason why ancient sources record so
many violent events is precisely because they stood out, were even exceptional. There would
have been, no doubt, violence enough but on a scale vastly below that of, for example, the
twentieth century. The historian Charles Tilly calculates that in the 18th century 50 persons
per million of population died in wars, in the 19th century it was 60 persons per million, and
in this century it is 460 persons per million.13) In assessing the offences by women described
in the Book of Genesis, it is crucial for a modern reader to bear in mind that, aside from the
problem of male bias, the narrator records the irregular, not the regular.
The biblical lawgiver focused not just on offences by women in the Book of Genesis, but also
on those by males. In terms of his procedure there is in fact nothing especially idiosyncratic
about his focus on female offences. Nonetheless, I know of no example where a male offence
in the legends results in the formulation of a rule that prohibited a corresponding female
offence.14) The homosexuality of the Sodomites promted a rule against male homosexuality
(Gen. 19.1-11; Lev. 18.22). There is no rule putting down the female equivalent. Yet the next
rule prohibits both male and female intercourse with animals (Lev. 18.23). Despite
appearances, this is not an example where a male offence prompted a rule against its female
equivalent. The reason for the inclusion of both sexes is that the lawgiver took up the issue
from the story of Dinah in Genesis 34. Shechem is the son of the Ass, Hamor (in Hebrew),
and he seduces Dinah, a daughter of Israel. The metaphorical element in the story has been
used by the lawgiver to raise the topic of bestiality. The condemnation of the woman in the
rule is because Dinah is held culpable for initiating a visit to the undesirable 'daughters of the
land' (Gen. 34.1). In mixing with the Canaanite group she is behaving loosely and inviting the
attention of the sons of the 'Ass'.15) Contrary to a common perception, there are progressive
features in the presentation of those biblical rules that cite women's offences. The lawgiver's
reflection on Sarah's role in having the foreign ruler Abimelech think that she is Abraham's
sister and not his wife furnishes an illustration (Genesis 20). The narrative draws no attention
to Sarah's culpability for what happens. Abimelech complains solely about his fellow male's,
Abraham's, deceit. That is insulting to Sarah because she is treated as a nonperson. When the
lawgiver formulated his adultery rule in Deut. 22.22 he spelled out, unnecessarily for the
drafting of a rule on the subject, the culpability of both the man and the woman for the
offence: 'If a man be found lying with a woman married to a husband, even both of them shall
die, the man that lay with the woman, and the woman'. A rule stating, 'Whoever commits
adultery shall be put to death', would have been sufficient. The explanation for the redundant
language is that whereas Abimelech is judged to be adulterous in the narrative, but Sarah not,
at least not explicitly, the lawgiver brought out her culpability too. In this light the law
confers personhood on Sarah. However much the death sentence might arouse our intuitive
opposition, the harshness of the rule should not conceal this advance. It is the price society
typically exacts when conferring a benefit.16) We should not underestimate the sophisticated
nature of both the narrative incidents and the rules that were derived from them. Consider the
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incident when Lot's daughters seduce their father.17) Critics do not realize that the incident
represents a mirroring action that pays back Lot for his previous treatment of his
daughters.18) Recall that when the males of Sodom seek to violate Lot's male guests Lot
offers them his two daughters instead. The narrator records the later incident about the
daughter's violation of their father because he is intent on showing that Lot receives
comparable abuse at their hands.
The matter is even more complex. Each incident revolves around the dilemma of two
conflicting demands. Lot opts for the need to protect his guests at the expense of his
daughter's honour. His daughters, in turn, opt for the need to continue a family line at the
expense of their father's honour. The role of blindness highlights the link between the two
episodes. Physical blindness afflicts the male inhabitants of Sodom in order to aid Lot in
preventing the sexual abuse of his guests. This is a positive outcome. Lot's daughters, in turn,
make their father blind drunk in order to aid them in their sexual abuse of him--which leads to
the positive outcome of offspring to perpetuate a line. The notion that drink blinds the drinker
is well brought out in Prov. 23.29-35.
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Frequently in the Bible an incident serves to convey what the storyteller thinks is heaven's
retribution for what happens in a previous incident. As a result it is often difficult to recognize
the crucial distinction between an offence and a punishment.19) What the daughters do to
Lot, their incestuous seduction, is commonly seen as an offence. Viewed in its proper context,
however, their conduct constitutes precise retribution for their father's offer of them to the
males of Sodom.
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On the one hand, Lot's offence duly receives a sanction. Justice is served. On the other hand,
there is a glaring deficiency in the quality of the justice. The demands of religion conflict with
those of earthly justice. Human courts lack the means to deal with Lot's misdeed. From a
strictly juridical viewpoint there are problems of defining the offence, furnishing proof,
weighing up conflicting values, and the like. Free of such constraints the religious mind
believes in a balancing of accounts and proceeds to inflict a mirroring penalty. The
profoundly unsatisfactory result is that heaven's justice treats people, Lot's daughters in this
instance, as mere tools to accomplish its aims. The mechanistic factor shows up also in the
fact that the daughters are nameless. They are not so much persons as carriers of ideas
necessary to construct an aetiological myth.
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Similar issues and problems show up in a modern guise. As John Noonan points out, the
resort by contemporary human courts to abstract rules in the resolution of disputes also
minimizes personal factors, even removing them altogether.20) The impersonal nature of
justice is, in fact, proverbial. The Book of Common Prayer has justice administered
'indifferently'. In A Vindication of Natural Society Edmund Burke says of human laws that
'where mystery begins, justice ends' (as truly as, he adds, 'where mystery begins, religion
ends'). Shakespeare speaks of this 'evenhanded justice' (MacBeth 1.7.10). Four of the central
values in Judaism, Wisdom, the Sabbath, the Shekhinah, and the Torah, are feminine abstract
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nouns and are often thought of in feminine terms. In much of the religion, however, real
women have a secondary role. It has been argued that liberal social-contract theory, in
particular the contribution of the philosopher John Rawls, produces sexual inequality by
resorting to abstract and desexed players in discussing the issues.21)
In defense of religion we can note that theological beliefs often reveal right values and in real
life can have some impact on changing regrettable attitudes and practices. But these same
beliefs may also show serious shortcomings as in the example of Lot's daughters where what
passes for justice does not measure up to elementary, earthly standards. To be sure, religious
beliefs are much more complicated than I have just indicated. The belief, for example, that
there is ultimate sorting out from above has its analogue in an ever present aspect of human
conduct, the workings of conscience. There may even be merit in Freud's claim that in a
hidden, subtle manner we, like Lot, pay ourselves back in mirroring fashion for wrongs we
commit.22)

15

Another biblical narrative that deserves the closest scrutiny is the story of Tamar, one of the
most multifaceted in the Bible. From our perspective she takes an honoured place in the
pantheon of early heroines of civil disobedience. She belongs with, among other heroines,
Eve (striking the flag of the mind by defying a hostile god who is opposed to progress),
Rachel and Leah (opposing their father to advance the treatment of daughters), the Hebrew
midwives (furthering life by defying a governmental decree), Vashti (taking a stand on a
woman's dignity), and, yes, Balaam's she-donkey (defying a master to save him from
himself).23) Tamar defies the authority of the male head of household and acts in a higher
cause. About to be burned for her offence, she produces evidence that the tyrant, Judah, is
more culpable than she. Fortunately for her, he recognizes the justice of her cause. Some
fourteen biblical laws, I reckon, come from reflection on her story.24)
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The narrator's aim in relaying Tamar's story in the context of the Book of Genesis is not in
fact to affirm her heroism. Rather, it is to convey the notion that Judah receives retribution for
causing his father Jacob to lose his favourite son, Joseph (whose story is told in the preceding
narrative and is resumed again after Tamar's). Thus Judah learns what it is like to lose sons-first, Er, then Onan, and then, almost, the two sons in Tamar's womb.
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Heaven's justice again presents a problem. Onan dies at the hands of God supposedly because
he is disloyal to his dead brother, Er, for refusing to give Tamar conception. By any
assessment, however, a penalty of death for such an offence is wholly inappropriate. The
penalty, in fact, has been determined by the storyteller's aim to make Judah pay in kind, loss
of a son, for causing the loss of Joseph.25)
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In his levirate rule the Deuteronomic lawgiver took up from the story of Tamar the problem
of a man like Onan who refuses to impregnate his dead brother's widow and raise a male child
to him (Deut. 25.5-10).26) Opposed no doubt to the extreme punishment he found in the
legend, the lawgiver sought instead to devise a more apt penalty for an offence like Onan's. In
working out a sanction the lawgiver has the widow play a remarkable role. She publicly
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disgraces her brother-in-law by likening him to Onan. This is the meaning of the ceremony
whereby she removes his shoe from his foot and spits in his face. The removal symbolizes
withdrawal from intercourse--similar to Onan's withdrawal from Tamar--and the spitting
symolizes the emission of seed--similar to Onan's action with his seed. It is the only rule in
the Bible where the sanction consists of public disgrace.27)
Linking shoes, feet, and saliva to sexuality, the symbolism that the biblical rule expresses is
well illustrated in many cultures. In contemporary African-American circles an expression for
sexual intercourse is 'to knock boots'.28) Whatever the origins of this particular expression,
the notion of a shoe as symbolizing a woman's genitals is found at all times and places. Here
are some other examples.
A Bedouin divorce ceremony has the man say, 'She was my slipper; I have cast her off'.29)
Among the Manchus a bridge gives gifts of shoes to her husband's brothers because as the
younger brothers they will have the right of sexual congress with her. The shoes are decorated
with the lien hua, in common speech the vulgar term for the female hymen.30) In nursery
rhymes--often not originally composed for children--there are the following two examples:
'Cock a doodle doo!/My dame has lost her shoe/My mater's lost his fiddlestick/And knows not
what to do', and 'There was an old woman who lived in a shoe/She had so many children she
didn't know what to do'.31) The slipper in the tale of Cinderella has similar symbolic
meaning.32) Advice to a German bridegroom is 'Man muß nicht die Füße in fremde Schuhe
stecken' (he is not to go around sticking his feet into others' shoes; compare also the
attachment of shoes or boots to the bridal car).
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Feet (or a foot) also have the transferred sense of male (or female) genitals, for example, in
the French expression, 'prendre son pied'. Biblical literature provides many examples: Exod.
4.25; Deut. 28.57; 2 Sam. 11.8, 11; 2 Kgs 18.27=Isa. 36.12 (urine is 'water of the feet'); Isa.
7.20; Ezek. 16.25, and Jer. 2.25, 'Keep thy feet from going unshod and thy throat from thirst'
(Israel as a lusty female animal that gives herself to any partner).
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The Talmud (for example, Babylonian Niddah 16b) uses the term 'spittle' for semen. In the
Egyptian creation myth Atum generated the cosmic pair Shu and Tefnut by masturbation, but
in a variant tradition it is by spitting. The expression 'spitting image' (possibly 'spitten image'
where spitten is the old past participle) may refer to the father's 'spitting' that results in a son
so resembling him.
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There are many parallels to the shaming of a person by likening him (or her) to a proverbial
example in legend or history, for example, a Peeping Tom (from the story of Lady Godiva), a
Jezebel (a loose woman among African Americans), and a Lolita (from Nabokov). In Hebrew
the name Onan mockingly means 'The Virile One'. In the levirate rule the man acquires a new
name, 'The Unshoed One'. Like the name Onan the sobriquet is meant to convey his sexual
disgrace.
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As with Lot's daughters, the woman in the rule acts in a way that is outrageous by
conventional standards. Normally a daughter does not have sexual relations with her father
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and a woman does not ridicule a man's sexuality in public. In each instance, the action serves
as a judgment on a male offence. For the purpose of drawing attention to a wrong, conduct
that would put the woman beyond the pale in the normal way of things becomes the required
behaviour--by heaven's inscrutable regime in one instance, by an earthly court in the other.33)
In the example of the rule, the woman plays the role--a public one--of an insider within the
male dominated legal culture.34) The powerful role given to the woman in the biblical rule is
remarkably similar to the power exercised by women in Gypsy legal culture.35)

Footnotes:
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discrimination seems to be the decisive consideration for interpreting the story of the woman taken in adultery in Jn
8.1-11. The story is representative of a trend in first century Judaism in which there is acute awareness of the
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female characteristics, see Calum Carmichael, The Story of Creation. Its Origin and Its Interpretation in Philo and
the Fourth Gospel (Ithaca: Cornell University Press, 1996), pp. 99-114, especially notes 18 and 20, pp. 112, 114.
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